Another available theory is that the search became improper because of the subsequent tort on the defendant by the officers. The idea is the same as where officers legally searching a home unnecessarily destroy property, thus committing a trespass, and the trespass is urged to make the whole search invalid. This ab initio doctrine, however, is not approved by modern courts, as the trespass itself is a sufficient basis for remedial action.' 0 A more reasonable basis for excluding evidence of the type under consideration would assume that torture of a man can be regarded as something prohibited by the constitutional guarantees of due process of law, and that since it is illegal to deprive a person of his right to due process of law, evidence secured in such a manner is classifiable as illegally obtained evidence. Most states have by now decided how to handle such evidence, a substantial minority of them choosing to exclude it from the trial.'
1 For these latter courts, calling the use of the stomach pump a violation of due process will accomplish the same result as calling it an unreasonable search. Moreover, a consideration of the problem as a due process question will focus attention upon the reasons for disapproving of such practices: the elements of .pain or danger to the accused person.
CROSS-EXAMINING THE EXPERT WITNESS WITH THE AID OF BOOKS Sherwin Willens
[I]n matters of science the reasonings of men of science can only be answered by men of science." Lord Mansfield in Folkes v. Chadd. 1 With increasing frequency, as knowledge becomes channelized into specialties, counsel must cope with the problem of cross-examining the expert witness.
2 Often it is advisable to forego cross-examining the competent and honest expert, 3 but, unfortunately, not all experts are competent and honest; so, the crux of the examiner's problem is to neutralize the expert's testimony by showing the jury that he is not qualified or that he has misapplied his knowledge. One effective way of doing this is to cross-examine him from standard books, pamphlets and articles (all hereafter referred to as books) in his field, thus pointing up the fact that his purported expertness is not substantiated.
Although most state courts will not permit such cross-examination unless the expert refers to a specific book or books, 4 a substantial minority rejects the requirement of reference and allows the examiner to use books subject to the trial judge's discretion. 5 It is the purpose of this comment to attempt an answer to the following questions: When may books be used as an aid in cross-examining the expert? How may they be used when their use is allowed? Why have many courts restricted their use? Finally, is there a sound basis for restricting their use?
When Books May Be Used
At the outset, it should be noted that the courts do not draw a distinction between civil and criminal cases in regard to the use of books on crossexamination. The majority of jurisdictions qualify the use of books on cross-examination by a rather stringent rule 'of evidence known as the rule of reference-that is, the expert must first have referred to the book before the examiner may use it upon cross-examination. Actually, the rule of reference is not one rule, but two.
The stricter version of this rule demands that the expert must have made a specific reference to the book as corroborating his opinion or as a book upon which he relied as a basis for the opinion he expressed. Under this stricter version, only the book referred to may be used on cross-examination. 6 Then, too, some of the courts which follow this version draw a distinction between corroboration and reliance, a distinction which seems to depend upon which phase of the examination, direct or cross, it is first established that the expert is familiar with the literature in his field. If in his direct testimony the expert states that his opinion is corroborated by a specific book, he may be cross-examined from that book. But if the factor of corroboration is established upon cross-examination, the trial-wise expert 4. Cases cited notes 6 and 8 infra. may escape cross-examination from the book by stating that he did not rely upon it in forming his opinion. In other words, when the expert corroborates his opinion as part of his direct testimony, reliance is taken for granted; the same is not necessarily true when he corroborates his opinion while being cross-examined.7
Cases cited note
The less strict version of the rule of reference is that books may be used if the expert refers to books generally as sustaining his opinion and the book used need not be a book referred to by the expert. In both versions it makes no difference whether the expert relies wholly or partially upon a book. The important factor is some reliance. However, the expert can avoid cross-examination from books by making an emphatic statement that although he is familiar with the books in the field, he based his opinion solely upon personal experience and observation.
9 If he does refer to a book, he may be cross-examined only on sections of the book relevant to his testimony upon direct.' 0 For example, a doctor who testifies as to the proper method for setting a broken leg, citing a book as corroboration, may be cross-examined from that book only to contradict his conclusion or to test his knowledge of bone setting, but not to test his capabilities in the whole field of medicine. Another restriction upon the cross-examiner in a few of the states following the rules of reference is the requirement that the book be Used only to contradict the expert, and not to test his knowledge upon the subject matter of his testimony. 1 " Taking the illustration given above, application of this restriction means that if the expert's opinion is substantiated as to the manner of setting a broken leg, the examiner cannot use the book even though the conclusion in the book is reached by a reasoning process differing from that employed by the expert.
The one important exception to the restrictive scope of the rules of reference is that a book written by the expert himself may be used by the examiner during cross-examination. This exception is based upon the rule of evidence which allows the impeachment of a witness by his own prior inconsistent statements. Although, as has been shown, the majority rule is that books may be used upon cross-examination only when the expert refers to them, a substantial minority of states allow their use even though he does not say that they corroborate his opinion and he does not rely upon them. 13 There are, however, three -qualifications placed upon this liberal rule. (1) The expert must authenticate the book as a standard authority by acknowledging it .as such.' 4 Generally, this is not a stumbling block for the expert usually acknowledges the book, and several cases intimate that if he does not do so, the examiner may call his own expert to do it.1 5 (This qualification is also required in the states following the less stringent rule of reference previously discussed.) (2) As in the states restricting the use of books, the use must be relevant to the opinion given by the expert upon direct.' 6 For example, the examiner will not be permitted to ask the witness if he agrees with Sir William Osler's famous observation in one of his medical treatises that it was remarkable how soon after a lawsuit patients suffering from injuries caused byshock recovered their health.' 7 (3) The use is discretionary with the trial judge. 18 However, permission seems to be readily granted.
How the Books Are Used
Before a book may be used in any court a foundation for its use must be laid. The extent of the foundation depends upon the jurisdiction in which the book is used, but generally consists of establishing reliance upon a specific book or books and establishing that the book sought to be used is a standard authority in the expert's field.' 9 A sample line of questioning, assuming the expert is a civil engineer and that he did not refer to a book upon direct, would go: Examiner: "Mr. Expert, upon your direct examination you stated that in your opinion the railroad was negligent in the construction of its roadbed where the accident occurred because the angle of the slope of the bed was off 20 degrees. Are you sustained in your opinion by any au-thority?" If the witness answers that he is not sustained by any authority with which he is familiar, the examiner has made a telling effect toward neutralizing the expert's direct testimony. Further attempts to question from books will not be allowed because the admission forecloses the possibility of invoking the rules of reference in order to make use of books. 20 But if the expert sustains his opinion by referring to a specific book or books generally, the examiner must continue to lay a foundation. In a jurisdiction following the strict version of the rule of referenceExaminer: "Mr. Expert, would you please be more specific and state which book sustains your opinion." Then in order to distinguish between reliance and corroboration, the expert should be asked: "Did you rely upon that book in any way in reaching your opinion'?"
The above questions need not be asked in those states which freely allow the use of books on cross-examination. In those states, the examiner need only establish that the book is a standard authority and that may be done by: Examiner: "Mr. Expert, I have in my hand a copy of Ohms on Embankments and Slopes. Is it considered a standard book in your field?" After the foundation has been laid, the examiner may use the book in several ways. (1) He may read from it himself, asking the witness if he agrees or disagrees with the extract read.
2 1 (2) He may hand the book to the expert, asking him to find wherein the book sustains his opinion and to read the sustaining portion aloud.
2 2 (3) Even more effective would be to hand the book to the expert, point out wherein the book contradicts him, and ask him to read the contradiction aloud. (4) A few jurisdictions allow the examiner to read the contradictory extract directly to the jury, 24 and one jurisdiction allows calling one's own expert to read the book in rebuttal. 25 However, the examiner is on safer ground if he addresses his reading to the witness because of the rule that the books may not be used for their substantive value, and any indication that the examiner was trying to use the books for such a purpose may be grounds for a reversal. 26 
Why the Restriction on the Use of Books on Cross-Examination
If books were received as direct evidence for their substantive value there would be no problem about using them during cross-examination.
However, only one state receives books for their substantive value pursuant to common law; several states admit certain books for limited purposes pursuant to statute; and all of the states recognize a limited use of books, confining the use to facts of "notoriety," that is, life expectancy tables, annuity tables, maps and history.
2 8 The main reason for not admitting books for testimonial purposes is that they constitute hearsay evidencethat is, the testimony of persons not under oath and subject to crossexamination. 2 9 Another stated reason is that books themselves are not dependable evidence since knowledge in the field of the sciences changes rapidly and may have actually changed between the publication of the books and their use in court. 30 However, if this latter reason were carried to its logical conclusion it would also operate to cut off the testimony of the experts since they to are testifying to changing facts.
The same reasons for excluding books as direct evidence have been carried over into the field of cross-examination. It is thought that in crossexamination the examiner would be doing indirectly what he could not do directly; that is, place books in evidence for their substantive value.
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Inroads upon this rule are made, of course, when it is established in some manner that the expert relied upon books in reaching his opinion. The courts which allow the use of books during cross-examination do so upon the premise that the expert's original opinion is based largely upon hearsay, and, therefore, it is only fair to use the same source of hearsay in cross-examining him. The leading case expounding this view is Laird v. Boston Railroad, 3 3 wherein the New Hampshire court said that since the expert really testifies from his recollection of hearsay he may be crossexamined to test his familiarity with that hearsay. Such testing is admissible for it is a factor which may qualify or discredit the expert's opinion. The court came close to saying that the use of books on cross-examination was not hearsay at all because the issue was "not whether the book states the true opinion of the author," but was whether the expert "honestly and intelligently read and applied" his knowledge in reaching an opinion. However, the plunge was not taken, for the court concluded that "the whole field of hearsay knowledge is open to such investigation because of the nature of the opinion" given by the expert.
A Suggested Solution
Actually, the use of books on cross-examination is not hearsay for the hearsay rule operates to exclude statements made out of court at a time when the maker of the statement was not under oath and was not subject to crossexamination only when the statement is offered for the truth contained thereContra: Grubb, Proposed "Learned Treatises" Rule (1946) Wis. L. Rev. 81. The comment to Rule 529 takes the position that the use of books as direct evidence "will eliminate all prohibitions upon the use of a treatise for purposes of cross-examination which would not equally apply to the use of testimony or proposed available testimony of another expert for the same purpose." For an example of a statutory provision allowing books as evidence, see Sarkar's, Evidence (India and Burma) 587 (7th ed. 1946).
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